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2. Accused
Reconsideration (Re:
August 17,2017;3

Diocaesar S. Suero's ((Motion for
Resolution dated 31 July 201 7)" dated

3. Accused Diocaesar
Reconsideration (Re: Resolution
August 29, 2017;4 and,

S. Suero's "Motion for
dated 31 July 201 7)" dated

4. Accused
Reconsideration (Re:
August 18,2017.5

Diocaesar S. Suero's "Motion for
Resolution dated 03 August 201 7)" dated

ACCUSED IBARRA'S MOTION FOR RECONSIDERATION
DATED AUGUST 11,2017

Accused-movant Ibarra reiterates that the Office of the
Ombudsman failed to resolve the preliminary investigation in
these cases with reasonable dispatch. He claims that the issues
involved in the present cases are simple;6 hence, he insists that
the Office of the Ombudsman incurred inordinate delay because
it took it five (5) years to terminate the preliminary investigation
in these cases.7

The same accused-movant also argues that he could not be
faulted for failure to assert his right to speedy disposition of his
case and/or move for an early resolution because to do so
would be contrary to the mandated duty of the Office of the
Ombudsman to promptly resolve the cases filed befo~

~I(
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ACCUSED SUERO'S MOTION FOR RECONSIDERATION ~
RESOLUTION PROMULGATED ON JULY 31, 2017) DATED

AUGUST 17,2017

Accused-movant Suero invokes the ruling of this Court in
the cases of People v. Andutan, et al.; People v. Winston Garcia et
al.; People v. Pedro Cuerpo; and, People v. Lito Lapid, et al. In the
said cases, the Sandiganbayan first, second and seventh
divisions ordered the dismissal of the cases due to inordinate
delay. According to the same accused-movant, there appears no
plausible reason to treat the present cases differently. He points
out that just like the accused in the said cases, he was also put
on a tactical disadvantage with the impairment of his evidence
resulting from the long vexatious delay in the termination of the
preliminary investigation of the present cases.9

Accused-movant Suero reiterates that the delay in these
cases is unjustified, vexatious, capricious and oppressive.10He
argues that the Court erred in sustaining the justification of the
Officeof the Ombudsman that the delay was due to the {{various
levels of review" that the cases had to go through. He
emphasizes the ruling of the Supreme Court in Coscolluela v.
Sandiganbayan,ll that ((the many layers of review that the
case had to undergo and the meticulous scrutiny it had to entail -
has lost its novelty and is no longer appealing. "12 The same
accused-movant also submits that the prevailing rule
enunciated by the Supreme Court, and applied by the other
divisions of this Court, is - the reason that the case went
through various levels of review is not an acceptable excuse for
the existence of inordinate delay.13

Accused-movant Suero likewise avers that he did not fail to
assert his right to speedy disposition of cases. He points out
that he had no obligation to follow-up on the progress of the
cases against him;14it is not expected of an accused to invoke

/7
9 p. 424, Vol. I, Record
10 p. 425, Vol. I, Record
11 701 SeRA 188 (2013)
12 p. 427, Vol. I, Record
13 p. 428, Vol. I, Record
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the right to speedy disposition of his case without waiting for
sufficient delay to set in;15 and, the Court erroneously imputed
fault on accused-movant Suero for allegedly failing to invoke his
constitutional right to speedy disposition of cases.16

Relying on the ruling of the Supreme Court in Coscolluela,
the same accused-movant notes that just like the petitioners in
the said case, he could not have asserted his right to speedy
disposition of cases because he was also completely unaware
that the investigation against him was still ongoing and he was
likewise belatedly informed of the adverse Resolution· dated
January 28, 2015, of the Office of the Ombudsman because he
failed to receive a copy of the said resolution.17 Quoting the
Supreme Court in Coscolluela, he insists that he had no duty
to bring himself to trial and it is the Office of the Ombudsman's
inherent duty to expeditiously and efficiently resolve its cases.18

Accused-movant Suero also asserts that the ruling of the
Supreme Court in Barcelona v. Tan19 is inapplicable to the
present cases because the rules in criminal prosecutions are
different from those of administrative cases;20 and, that the case
of Perez v. People21 is likewise inapplicable to the cases at bar
on the ground that the petitioner in the said case only raised
the issue of inordinate delay after the case went through a full-
blown trial. 22 He further points out that Court failed to
appreciate the ruling in the United States case of Barker v.
Wingo.23 According to the accused-movant, the failure to assert
one's right to speedy disposition does not constitute a waiver
thereof, but is merely weighed against the respondent,
considering all other facts of the particular case. 24 He claims
that there is nothing in the resolution of the Court to support its

/7
15 p. 428, Vol. I, Record
16 p. 429, Vol. I, Record
17 p. 429, Vol. I, Record
18 p. 431, Vol. I, Record
19 724 SCRA 133 (2014)

20 p. 431,Vol. I, Record
21 544 SCRA 532 (2008)
22 p. 432, Vol. I, Record
23407 US 514 (1972)
24 p. 432, Vol. I, Record
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conclusion that he waived his constitutional right to a speedy
disposition of his case.25

Accused-movant Suero further avers that he had suffered
considerable prejudice and anguish as a result of the
unjustified, vexatious and capricious inordinate delay on the
part of the Officeof the Ombudsman.26

He submits that ((in the five (5) long years it took to
terminate the preliminary investigation, this court cannot deny
that Dr. Suero was exposed to undue anxiety as well as mental
and emotional anguish as he was left to await his fate like the
Swords of Damocles hanging over his head. Worse, two
witnesses he intended to present in his defense have since
migrated to foreign lands. "27 Invoking anew the ruling of the
Supreme Court in Cosco llue la, the same accused-movant
argues that the factors which determine a violation of his
constitutional right to speedy disposition of cases are all in his
favorwarranting the dismissal of the ((complaint" against him.28

Furthermore, he assails this Court's pronouncement that
the rulings of the other divisions of the Sandiganbayan have no
binding effect on the ruling of this Division. Citing the case of
De Guzman v. People,29 he avers that the actions of a division
of this Court are deemed to be the actions of the
Sandiganbayan itself.30

Finally, accused-movant Suero argues that the Court
misconstrued the cases relied upon by him in his motion to
dismiss. He insists that the cases of Tatad v.
Sandiganbayan31 and Angchangco, Jr., v. Ombudsman32 are
applicable to the present cases because [1] inordinate delay
results from the passage of time without action on the part of
the Officeof the Ombudsmanregardless of whateverm/,?

25 p. 432, Vol. I, Record
26 p. 433, Vol. I, Record
27 p. 433, Vol. I, Record
28 p. 434, Vol. I, Record
29 119 SCRA 337 (1982)
30 p. 435, Vol. I, Record
31150 SCRA 70 (1988)
32268 SCRA 301 (1997)
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that impelled the filing of the criminal charge and [2] the length
of delay in the preliminary investigation in Angchangco, Jr., is
similar to the present cases.33

ACCUSED SUERO'S MOTION FOR RECONSIDERATION ~
RESOLUTION PROMULGATED ON JULY 31,2017) DATED

AUGUST 29, 2017

On August 30, 2017, accused-movant Suero filed another
((Motion for Reconsideration (Re: Resolution dated 31 July 201 7)"
dated August 29, 2017. Therein, the same accused-movant
reiterates the arguments he raised in his Motion for
Reconsideration dated August 17, 201 7.

ACCUSED SUERO'S MOTION FOR RECONSIDERATION
DATED AUGUST 18, 2017

Accused-movant Suero also prays for the reconsideration
of this Court's Resolution promulgated on August 2, 201 7 ,
finding probable cause against all the accused in these cases. In
support of his motion, he submits three (3) core arguments,
namely:

1. The Honorable Court did not rule on and resolve
whether Suero is granted by law (Sec. 82, P.D. No.
1445) and COA Memorandum No. 96-054 ninety (90)
days from receipt of COA's NS dated 3 August 2011
(received by Suero on 23 August 2011) and undated
IRIP within which to effect correction or satisfaction of
the deficiencies noted therein by COA;34

2. The Honorable Court did not also rationalize why it

34 p. 476, Vol. I, Record
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August 2011 NS and undated IRIP but perfunctory
refused to accept and give legal effect and evidentiary
value to COA's final Re[:] Inspection Report for
Infrastructure Projects dated 8 November 2011
(Annex "A-3-A")stating the deficiencies noted in the
earlier NS and IRIP have been corrected and satisfied
with the gO-days period granted by law and COA
Memorandum to Suero;35and,

3. Moreover, the Honorable Court did not rationalize
why the Resolutions in the three (3) other cases (exhs.
5, 6 & 7) before the OMB between the same
complainant and respondent dismissing the charges
because the deficiencies noted in the initial and
preliminary NS and IRIP have been satisfied and
settled, would not hold sway in this case.36

He alleges that the Court simply made a surface and
superficial appreciation of the Commission on Audit's (COA's)
Notice of Suspension (NS) dated August 3, 2011 and the
undated Inspection Report for Infrastructure Projects (IRIP).37
Accused-movant Suero avers that the Court also failed to
consider that under Section 82 of Presidential Decree (P.D.) No.
1445 and COA Memorandum No. 96-054, he had ninety (90)
days to correct or satisfy the deficiencies noted in the afore-
mentioned notice of suspension and inspection report. 38

Moreover, he submits that the said NS and IRIP, which served
as bases for his indictment, are only preliminary audit. Thus,
the findings therein are subject to further compliance,
correction or satisfaction by the auditee before a final report is
made by the COA.39

Accused-movant Suero also accuses the Court of having
acted ((arbitrarily selective" when it gave credence to the NS
dated August 3, 2011, and the undated IRIP to find probable
cause against him and ((perfunctorily ignored" and refused to
give legal effect and evidentiary value to the COA's subsequent

" /7p. 479, Vol. I, Record
36 p. 480, Vol. I, Record
37 p. 477, Vol. I, Record
38 p. 477, Vol. I, Record
39 p. 479, Vol. I, Record
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final IRIP wherein it was found that the preliminary NS and IRIP
had been corrected and satisfied.40

COMMENT/OPPOSITION TO ACCUSED IBARRA'S MOTION
FOR RECONSIDERATION

In its Comment/Opposition dated September 5, 2017, the
prosecution contends that accused-movant Ibarra had
effectively waived his constitutional right to speedy disposition
of cases when he failed to invoke the same in the proceedings
before the Office of the Ombudsman.

To support its above-mentioned assertion, the prosecution
invokes the cases of Gonzales v. Sandiganbayan,41 A1vizo v.
Sandiganbayan,42 Dela Pefia v. Sandiganbayan,43 Guiani v.
Sandiganbayan,44 Gaas v. Mitmug,45 Cadalin v. POEA
Administrator,46 Guerrero v.. Court of Appeals,47 Bernat v.
Sandiganbayan,48 Republic v. Desierto,49 Mendoza-Ong v.
Sandiganbayan,50 Valencia v. Sandiganbayan51 and
Spouses-Uy v. Adriano. 52

It further points out that the case of Coscolluela was
decided by a division of the Supreme Court; hence, it did not
reverse or modify the principles adopted by the Supreme Court
en bane in the cases of Gonzales, Alvizo, Dela Pefia, GuianiandGaas/7

40 pp. 479-480, Vol. I, Record
41 199 SCRA 298 (1991)
42220 SCRA 55 (1993)
43 360 SCRA 478 (2001)

44386 SCRA 436 (2002)

45553 SCRA 335 (2008)

46238 SCRA 721 (1994)
47275 SCRA 703 (1996)

48428 SCRA 787 (2004)

49 389 SCRA 452 (2002)
50414 SCRA 181 (2003)

51473 SCRA 279 (2005)

52505 SCRA 625 (2006)

53 p. 544, Vol. I, Record
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Furthermore, the prosecution argues that the principles
enunciated by the Supreme Court in Desierto, Mendoza-Ong,
Valencia, Spouses Uy and Cadalin were not affected by a
division ruling of the Supreme Court in Coscolluela because
the enumerated cases were promulgated ahead of the
Coscolluela; hence, they could only be disturbed by a decision
en banc and not by a division decision like in Coscolluela.54

COMMENT/OPPOSITION TO ACCUSED SUERO'S MOTIONS
FOR RECONSIDERATION DATED AUGUST 17,2017 AND

AUGUST 29, 2017

In its Comment/Opposition dated September 9, 2017, the
prosecution reiterates in full the arguments it raised in its
comment on the accused-movant Ibarra's motion for
reconsideration.

COMMENT/OPPOSITION TO ACCUSED SUERO'S MOTION
FOR RECONSIDERATION DATED AUGUST 18, 2017

In its Comment/Opposition dated September 2, 2017, the
prosecution points out that accused-movant Suero's allegation
that he was entitled to correct the alleged deficiencies reported
by the COAand the said deficiencies had been corrected were
passed upon by the Officeof the Ombudsman in its Resolution
dated January 28,2015, to wit:

The resolution of this case hinges on the
determination of whether the concreting of a farm-to-
market in Barangay Cuantacla was 100% finished on 05
April 2010 to merit the completion of payment to N.A.
Ibarra Construction. Upon evaluation of the evidence on
record, it appears that it was not.

Respondent vehemently argued that the project was
accomplished on 05 April 2010, as certified. Howev/?

4
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the Inspection Team from the Technical and Information
Technology Services of the COA found that the "PCCP
was underrun by 74.79 cU.m. amounting to
P516,715.14." Respondent Suero defines "underrun" as
the difference between appraisal value and the contract
price. Simply put, the COA found that the farm-to-
market road that the municipality paid PhP996,398.56
was only worth PhP479,683.42.

The Inspection Report is undated. It appears that
the inspection/ evaluation was conducted between 20
December 2010 and 02 August 2011 since the
Inspectio~ Report refers to a Technical Evaluation
Report dated 20 December 2010 and the NS was issued
in August 2011. Respondents explained that the
underrun was the result of normal wear and tear. The
claim is unavailing, considering the time had passed is
not so considerable as to wear out more than half the
pavement. Further considering it is a farm-to-market
road, it is unlikely that motor or foot traffic is so dense
as to cause such extent of deterioration in such amount
of time.

The main defense of [the] respondents is that the
COA issued a NSSDC, settling the suspension. The
defense is unavailing. Any investigation to be
undertaken by the COA will not foreclose the authority
of this Office to proceed with its own investigation. It
should be borne in mind that the interest of the COA is
solely administrative, and that its investigation does not
foreclose the Ombudsman's authority to investigate and
determine whether there is a crime to be prosecuted for
which a public official is answerable [Cabrera et al vs.
Marcelo et aI., G.R. Nos. 157419-20, December 13,
2004]

The Office of the Ombudsman can undertake an
independent determination of whether a public officer
has violated a penal law. In fact, the Supreme Court has
cautioned against blind reliance on the issuances of the
COA, to wit:

In any event, respondents are mistaken in their
beliefthat the issuanceofthe NSSDCprovesthat then

~~I



Resolution
Criminal Cases Nos. SB-16-CRM-1287-1288
People vs. Suero, et ai.

was no irregularity. To the contrary, the NSSDC is
strong evidence that the concreting of the farm-to-
market road was unfinished when the Certificate of
Project Completion was signed by public respondents

The NSSDC was issued after a re-inspection/re-
evaluation of the project. The attached Inspection
Report for Infrastructure Projects states that the
Inspection Team "found the noted deficiency amounting
to P583, 919.83 (based on the Inspection Report and
Technical Evaluation Report dated December 20, 2010)
was already corrected by constructing an additional
PCCP of 84.60 cu.m." Clearly, the contractor[,] N.A.
Ibarra Construction, had to complete the construction
of the road to settle the suspension issued by the COA.

In this relation, this Office notes that respondent
Ibarra, in his Counter-Affidavit, alleged that he "ordered
further additional works on the questioned project just
to address the issues raised by COA." That the
contractor had to construct additional pavement (PCCP)
establishes that the road was incomplete as of 05 April
2010. Verily, the local government should not have
issued the check to respondent Ibarra on 05 May 2010.

Respondents cannot disclaim knowledge of the state
of such Toad and the fact that it was incomplete.
Respondent Suboc as Municipal Engineer was required
under the Local Government Code of 1991 to
"administer, coordinate, supervise, and control the
construction, maintenance, improvement and repair of
roads, bridges and other engineering and public works
[sic] projects of the local government unit concerned."
Under the same Code, respondent Jara as Municipal
Planning and Development Coordinator was required to
"monitor and evaluate the implementation of the
different development programs, projects and activities
of the local government unit concerned in accordance
with the approved development plan."

Respondent Suero cannot likewise claim that he
was unaware of the situation since he admitted in his
Counter-Affidavit that he determined that "the project
was indeed completed by having conducted an ocular
inspection of the project." Having done an inspection, he
could not have missed the fact that the road was ~. At .Ai
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half done. Finally, respondent Ibarra as proprietor of the
construction company that was building the road is in
the best position to know its state.55

Lastly, the prosecution submits that the complaints cited
by accused-movant Suero, including the complaint filed in the
present cases, involved different transactions from which
various offenses were purportedly committed by different
respondents; separate pieces of evidence were submitted in
each of these cases, which were evaluated by three (3) different
Ombudsman prosecutors; hence, the Office of the Ombudsman
cannot be expected to come up with a uniform decision in
resolving the complaints against the said accused-movant. 56

To be sure, the Court had already passed upon the issue
of inordinate delay in these cases in its Resolution sought to be
reconsidered. After it evaluated the record of these cases, the
Court did not find the delay in the resolution of the preliminary
investigation before the Office of the Ombudsman to be
vexatious, arbitrary, capricious or oppressIve that would
warrant its dismissal. Thus:

Furthermore, the following factual antecedents In
the present cases remain uncontroverted:

1. Upon receipt of the complaint filed by Edgardo S.
Cobangbang, Jr., the Office of the Ombudsman for
Luzon (OMB-Luzon) issued an Order dated November 2,
2011, directing the respondents to submit ~

" pp. 532-534, Vol. I, Rewed \A ( tv!
" p. 535, Vol. I, Rew,d J'" ,,~,'
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counter-affidavits and other controverting evidence
within ten (10) days from receipt of the said order,57

2. After the submission of the last pleading on
January 9, 2012, the complaint was considered
submitted for resolution;58

3. On January 28, 2015, Graft Investigation and
Prosecution Officer I, Amethyst L. Dulig, issued a
resolution recommending the indictment of the accused-
movants for the crimes herein stated;59

4. Thereafter, the said resolution underwent various
levels of review. Deputy Ombudsman for Luzon Gerard
A. Mosquera, recommended his approval on July 28,
2015, and Assistant Ombudsman Marilou Ancheta-
Mejica likewise recommended the approval of the said
resolution on December 23,2015;60

5. On March 2, 2016, Ombudsman Conchita
Carpio Morales approved the said resolution;61

6. Copies of the resolution were sent to the
respondents on March 9, 2016; the respondents (now
accused-movants) then filed a motion for reconsideration
of the adverse resolution) the last pleading that was filed
on June 27,2016;62

7. In an Order dated June 30, 2016,
the Ombudsman denied the said
reconsideration;63 and,

the Office of
motions for

8. The Informations were filed with the Court on
December 12, 2016.64

Plainly, the Office of the Ombudsman took prompt
action upon the filing of the complaint against17

57 pp. 292-293,Vol. I, Record
58 p. 293, Vol. I, Record
59 p. 18, Vol. I, Record
60 p. 231, Vol. I, Record
61 p. 293, Vol. I, Record
62 p. 231, Vol. I, Record
63 pp. 21-28, Vol. I, Record
64 p. 1-3, Vol. I, Record
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accused-movants. Also, the motions for reconsideration
flIed by the respondents were immediately resolved.
While there may have been delay in the disposition of
the case before the Office of the Ombudsman, the Court
does not find such delay as vexatious, arbitrary,. . .
capncIOus or oppressIve.

Indeed, jurisprudence teaches that the concept of
"speedy disposition of cases" is consistent with
reasonable delays; what the Constitution prohibits are
unreasonable, arbitrary and oppressive delays which
render rights nugatory.65 Only when the proceedings are
attended by vexatious, capricious, and oppressive
delays; or when unjustified postponements of the trial
are asked for and secured, or when without cause or
justifiable motive a long period of time is allowed to
elapse without the party having his case tried would
there be a violation of the right to speedy disposition of
cases.66

Notably, the period during which the records of the
cases were examined and reviewed, the time poured into
the research of pertinent laws and jurisprudence, the
levels of review that the case had to go through and the
exercise of legal judgment and discretion should also be
taken into consideration in determining the existence of
inordinate delay. To stress, jurisprudence holds that the
essential ingredient in the administration of justice is
that it must be orderly and expeditious and not mere
speed.67

Furthermore, the protection under the right to a
speedy disposition of cases should not operate as to
deprive the government of its inherent prerogative in
prosecuting criminal cases or generally in seeing to it
that all who approach the bar of justice be afforded a
fair opportunity to present their side.68 In Corpuz v.
Sandiganbayan69 the Supreme Court ruled, Viz~

65 Braza v. Sandiganbayan, 691 SCRA 471 (2013); See also Ombudsman v. Jurado, 561 SCRA 135 (2008),
Mendoza-Ong v. Sandiganbayan, 440 SCRA 423 (2004), Dansal v. Fernandez, Sr., 327 SCRA 145 (2000),
Caballero v. Alfonso, Jr., 153 SCRA153 (1987)
66 Ombudsman v. Jurado, 561 SCRA135 (2008) ~
67 Corpuz v. Sandiganbayan, 442 SCRA294 (2004) if
68 Dansal v. Fernandez, Sr., 327 SCRA145 (2000)
69442 SCRA294 (2004)
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But it must be understood that an
overzealous or precipitate dismissal of a case may
enable defendant, who may be guilty, to go free
without having been tried, thereby infringing the
societal interest in trying people accused of
crimes by granting them immunization because
of legal error. Not too long ago, we emphasized
that:

[T]heState, like any other litigant, is
entitled to its day in court, and to a
reasonable opportunity to present its
case. A hasty dismissal such as the one
in question, instead of unclogging
dockets, has actually increased the
workload of the justice system as a whole
and caused uncalled-for delays in the
final resolution of this and other cases.
Unwittingly, the precipitate action of the
respondent court, instead of easing the
burden of the accused, merely prolonged
the litigation and ironically enough,
unnecessarily delayed the case in the
process, causing the very evil it
apparently sought to avoid. Such action
does not inspire public confidence in the
administration ofjustice.

In sum, the Court does not find the delay in the
proceedings before the Office of the Ombudsman to be
vexatious, arbitrary, capricious or oppressive. Thus, the
accused-movants cannot validly claim a violation of
their constitutional right to speedy disposition of cases
and due process.70

The insistence of accused-movants Ibarra and Suero on
the applicability of the case of Coscolluela to the present cases
is puerile.

In its assailed Resolution, the Court held that in the
application of the constitutional guarantee of the right to speedy
disposition of cases, particular regard must be taken of the
facts and circumstances peculiar to each case such that a '77

~ A
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mathematical reckoning of the time involved would not be
sufficient.

Notably, in CoscoZluela, the adverse resolution against the
respondents and the recommendation for the approval of the
Deputy Ombudsman were prepared as early as March 27,2003.
The Deputy Ombudsman approved the same on June 5, 2003.
However, Acting Ombudsman Orlando C. Casimiro approved
the same only on May 21,2009.71

In ruling for Coscolluela, et al., the Supreme Court
rejected the explanation of the Office of the Ombudsman and
the justification of the Sandiganbayan in denying the motion to
quash that the case against the respondents ((had to go through
careful review and revision before its final approval." The High
Tribunal found that the delay in the resolution of the case
before the Office of the Ombudsman largely remained
unjustified.72 This is not so in these cases.

Here, upon receipt of the complaint-affidavit of Eduardo
Cobangbang, Jr., on September 16, 2011,73 the Office of the
Ombudsman-Luzon (OMB-Luzon) issued an Order on November
2, 2011, directing the respondents to submit their counter-
affidavits and other controverting evidence. The last document
received by the OMB-Luzon on January 9, 2012, was the
((Motion to Dismiss" dated December 11, 2011, filed by accused-
movant Suero.74 The adverse resolution against the respondents
(now accused) was prepared by Graft Investigation and
Prosecution Officer I (GIPO-I), Amethyst L. Dulig, on January
28,2015.75

In its Comment dated February 15, 2017, the prosecution
explains that GIPOI-I Dulig's resolution was recommended for
approval by Deputy Ombudsman for Luzon Gerard A. Mosquera
on July 28, 2015. Thereafter, Assistant Ombudsman Marilou
Ancheta- Mejica likewise recommended the approval of the said

/?
71 p. 193, Coscolluela v. Sandiganbayan, 701 SCRA 188 (2013)
72 p. 197, Coscolluela v. Sandiganbayan, 701 SCRA188 (2013)
73 p. 30, Vol. I, Record
74 p. 293, Vol. I, Record
75 p. 18, Vol. I, Record



Resolution
Criminal Cases Nos. SB-16-CRM-1287 -1288
People vs. Suero, et ai.

resolution on December 23, 2015.76 The said resolution was
approved by Ombudsman Conchita Carpio-Morales on March 2,
2016.77 The prosecution avers that the respondents filed a
motion for reconsideration of the said resolution on the following
dates, to wit:

1. Accused Ibarra's ((Motion for Reconsideration"
dated March 24, 2016, which was received by the
OMB-Luzon on April 14,2016;

2. Accused Suero's ((Motion for Reconsideration"
dated March 29, 2016, which was received by the
OMB-Luzon on March 30,2016;

3. Accused Suero's ((Supplemental Motion for
Reconsideration" dated April 13, 2016, which was
received by the OMB-Luzon on April 14, 2016;

4. Accused Jara's ((Motionfor Reconsideration" dated
April 4, 2016, which was received by the OMB-
Luzon on April 14,2016;

5. Accused Ibarra's ((Motion to Admit Supplemental
Motion for Reconsideration" dated August 5, 2016,
which was received by the OMB-Luzon on August
5,2016; and,

6. Accused Suero's ((Motion to Admit Herein 2nd
Supplemental Motion for Reconsideration" dated
June 27, 2016, which was received by the OMB-
Luzon on even date.78

In its Order dated June 30, 2016, the OMB-Luzon
recommended the denial of the above-mentioned motions for
reconsideration.79 OmbudsmanMoralespromptlyapprove/?

76 p. 293, Vol. I, Record
77 p. 18, Vol. I, Record
78 p. 294, Vol. I, Record
79 p. 27, Vol. I, Record
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said order on July 1, 2016.80 Finally, the corresponding
Informations against the accused were filed with the Court on
December 12,2016.81

Plainly, the ruling in Coscolluela (where the case
remained stagnant for about six [6] years without any valid
reason from the Office of the Ombudsman) cannot be applied to
the present cases because their factual antecedents show that
Office of the Ombudsman took continued actions to resolve the
preliminary investigation pending before it. Thus, the Court
maintains its ruling that Coscolluela cannot be applied to the
present cases.

The Court likewise finds accused-movant Suero's
insistence on the applicability of the cases of Tatad v.
Sandiganbayan82 and Angchangco, Jr., v. Ombudsman,83 to
the present cases unavailing.

Mere mathematical reckoning of the time involved is not
sufficient to determine whether or not there has been a violation
of the accused's right to speedy disposition of cases.84 In fact,
this view was also adopted by the Supreme Court in
Coscollue la.85

In the same vein, the Court maintains its ruling in its
assailed Resolution promulgated on July 27, 201 7, that the case
of Tatad is also inapplicable to the present cases because of its
differences in factual milieu; to wit:

In Tatad, the Supreme Court applied the ((radical
relief' of dismissing the cases against the petitioner
since the factual antecedents in the said case revealed
that as early as October 1974, a report was already
lodged with the Legal Panel of the Presidential Security

:~ p. 28, Vol. I, Record ~ /?jj
pp. 4-5, Vol. I, Record

82 159 SCRA 70 (1988)
83268 SCRA301 (1997)
84 Ombudsman v. Jurado, 561 SCRA 135 (2008); See also Dacudao v. Gonzales, 688 SCRA 109 (2013),
Enriquez v. Office of the Ombudsman, 545 SCRA 618 (2008), Dela Peiia v. Sandiganbayan, 360 SCRA 478
(2001)
85 p. 195, Coscolluela v. Sandiganbayan, 701 SCRA188 (2013)
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Command against the petitioner.86 However, this report
was ((made to sleep" until it became apparent that
Secretary Tatad had a (JaZZing-out" with President
Ferdinand Marcos.87 It was only on July 5, 1985, that
the Tanodbayan issued a resolution recommending the
filing of the criminal Informations against the
petitioner. 88

To be clear, the Court rejected the application of Tatad to
the present cases after it applied settled jurisprudence that for
inordinate delay to exist, the facts and circumstances peculiar
to each case must be carefully evaluated.

Accused-movant Suero likewise claims that he never failed
to assert his right to speedy disposition of cases. He invokes
Coscolluela and argues that like the petitioners therein, he was
also completely unaware that the investigation against him was
still on-going and that he had no duty to bring himself to trial
because it is the duty of the Office of the Ombudsman to
expeditiously and efficientlyresolve its cases.89

A scrutiny of the facts in Coscolluela shows that the
petitioners were only informed of the 2003 adverse Resolution of
the Office of the Ombudsman after the Information was filed
with the Sandiganbayan on June 19, 2009.90 The Supreme
Court recognized this circumstance as a plausible reason why
the petitioners failed to assert their right to speedy disposition
of cases.

In these cases, accused-movant Suero filed the following
motions with the Office of the Ombudsman to contest his
indictment for the crimes herein charged: [1] ((Motion for
Reconsideration" dated March 29, 2016; [2] ((Supplemental
Motion for Reconsideration" dated April 13, 2016; and'7[3]

86 p. 80, Tatad v. Sandiganbayan, 159 SCRA 70 (1988)
87 p. 80, Tatad v. Sandiganbayan, 159 SCRA 70 (1988)
88 p. 15, Resolution; p. 337, Vol. I, Record ~ J6
89 pp. 429-431, Vol. I, Record
90 p. 198, Coscolluela v. Sandiganbayan, 701 SCRA 188 (2013)
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((Motion to Admit Herein 2nd Supplemental Motion for
Reconsideration" dated June 27, 2016.91 On the other hand,
accused-movant Ibarra filed a ((Motion for Reconsideration"
dated March 24,2016.92

Thus, unlike the petitioners in Coscolluela, the accused-
movants herein cannot seriously claim that they were
((completely unaware" that there was a pending case against
them because they were aptly given the opportunity to file their
motions for reconsideration of the Office of the Ombudsman's
adverse resolution before the corresponding Informations were
filed with the Court.

In the very recent case of Remulla v. Sandiganbayan,93
the Supreme Court emphasized the need for the courts to weigh
the different facts and circumstances surrounding each case in
order to determine whether an accused's right to speedy
disposition of cases had been violated. According to the High
Tribunal, as early as 1983, in the case of Martin v. Ver,94the
Supreme Court had already adopted the ((balancing test" laid
down by the United States Supreme Court in the case of
Barker v. Wingo.95 This test compels the courts to approach
such cases on an ad hoc basis.96 This is precisely the approach
adopted by the Court in these cases.

Accused-movant Suero also claims that he was prejudiced
by the delay in the preliminary investigation of the present
cases because he was exposed to undue anxiety, as well as
mental and emotional anguish as a result of the delay on the
part of the Office of the Ombudsman.

To begin with, the delay in the proceedings before the
Office of the Ombudsman was not inordinate. Moreover, mental
and emotional anguish are naturally attendant in crimin~

91 p. 21, Vol. I, Record / '

92 p. 21, Vol. I, Record ~
93 G.R. No. 218040, April 17, 2017 ~
94208 Phil. 658 (1983)
95407 US 514 (1972)
96 p. 6, Remulla v. Sandiganbayan, G.R. No. 218040, April 17, 2017
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cases (or in any case for that matter). However, these natural
but unwelcome inconveniences are part and parcel of the
ordinary processes ofjustice.

Likewise, accused-movant Suero's assertion of prejudice
due to the fact that two (2) of his intended witnesses, Jose
Corazon S. Suboc and Charlie Siruno, had migrated to foreign
lands is unsubstantiated.

Notably, there is no showing as to the nature and tenor of
the testimonies of the said intended witnesses. There is no
showing either that the testimonies of the said intended
witnesses are permanently lost or unavailable because of the
delay in this case. Jurisprudence teaches that the failure to
claim that particular evidence had been lost or disappeared
defeats the claim of a violation of the right to speedy trial.97

Furthermore, the invocation by the accused-movant of the
ruling of the other divisions of the Sandiganbayan in the cases
of People v. Andutan} et al.} People v. Winston Garcia} et al.}
People v. Lapid} et al.} and People v. Cuerpo in his bid to
dismiss the subject cases is erroneous.

To be sure, the aforesaid issue was already passed upon
by the Court in its assailed Resolution promulgated on July 27,
2017, thus:

Likewise, the Court finds that accused-movant
Suero's reliance on the resolutions of the First and Fifth
Divisions of this Court in the cases of People v. Manuel
Mercado Lapid, et al.,98 and People v. Federico H.
Carolino, et al.,99misplaced.

97 Uy v. Adriano, 505 SCRA 625 (2006)

98 Criminal Case No. SB-15-CRM-0286
99 Criminal Case No. SB-16-CRM-0253
100 476 SCRA 143 (2005), citing De Guzman V5. People, 119 SCRA 337 (1982)

In Preagido v. Sandiganbayan, 100 the Supreme
Court ruled that this Court operates in Divisions of
three (3) Justices each and each Division func~

~
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independently of the other. In Francisco v. Rojas,lOl
the Supreme Court held that while a ruling of a
particular division of the Court of Appeals may be taken
cognizance of in some cases, it cannot bind or prejudice
a ruling of another division thereof, the former being a
co-ordinate authority, thus:

In a hierarchical judicial system like ours,
the decisions of the higher courts bind the lower
courts; the courts of co-ordinate authority do
not bind each other;102 and the one highest
court does not bind itself, it being invested with
the innate authority to rule according to its best
lights. 103 The principle of stare decisis enjoins
adherence by lower courts to doctrinal rules
established by the Supreme Court in its final
decisions.

Applying by analogy the above-mentioned
pronouncements of the Supreme Court to the present
cases, the rulings of the other divisions of this Court
likewise has no binding force on the findings of this
Division. Further, it must be stressed that the only
judicial decisions which form part of our legal system
are the decisions of the Supreme Court.104 Thus, only
the rulings and decisions of the Supreme Court can
serve as binding precedents to the determinations to be
made by the Sandiganbayan.105

Accused-movant Suero further asserts that under Section
82 of P.D. No. 1445 and COA Memorandum No. 96-054, he
was given ninety (90) days from date of receipt of the COA's
Notice of Suspension (NS) within which to effect the correction
or satisfaction of the deficiencies noted by COA;106the Court
did not rationalize why it refused to accept and give legal effect
to the COA's Inspection Report dated November 8, 2011,
wherein the COA found that the deficiencies in the earlier NS

/l
101 723 SCRA 423 (2014)
102 Emphasis supplied
103 Footnote omitted
l04Quasha Peiia Ancheta & Nolasco Law Office vs. Court of Appeals, 607 SCRA 712 (2009)
105 Barriga v. Sandiganbayan, 586 SCRA 63 (2009)
106 p. 476, Vol. I, Record
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was corrected and satisfied;107 and, the Court failed to explain
why the resolution in the three (3) dismissed cases involving the
same complainant and respondents did not hold sway in the
present cases.108

The said accused-movant obviously forgets that in a
judicial determination of probable cause, the Court is simply
required to weigh facts and circumstances that would lead a
reasonably discreet and prudent person to believe that a crime
has been committed and that it was committed by the
accused. 109 At this stage of the proceedings, the Court is not
yet required to make a final determination of the innocence or
guilt of the accused prior to the presentation of evidence of the
parties.

In other words, a judicial determination of probable cause
only demands the existence of more than suspicion and
requires less than evidence that would justify conviction for the
purpose of placing the accused under custody. This is precisely
what the Court did in these cases. After it reviewed the records
of these cases, it found the existence of probable cause against
all the accused and, consequently, issued warrants of arrest
against them.

Accused-movant Suero's insistence that he is granted by
law the opportunity to correct and satisfy the subject underrun
and these deficiencies were found to have been settled in the
COA Report dated November 8,2011, are all matters of defense.
These are evidentiary in nature which are best threshed-out
during trial as held by the Court in its assailed Resolution
promulgated on August 2,2017, viz:

It is jurisprudentially settled that the presence or
absence of the elements of the crime charged is
evidentiary in nature and is a matter of defense that is
best passed upon after a full-blown trial on the merits.
Likewise, the validity or merits of a party's defense or
accusation and the admissibility of testimonies an~

107 p. 479, Vol. I, Record Ai / /
108 p. 480, Vol. I, Record rvI
'~ltal;c,,"ppned /1) ~
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evidence are better ventilated during trial proper.110 In
People v. Castillo,l11 the Supreme Court ruled:

Moreover, it was clearly premature on
the part of the Sandiganbayan to make a
determinative finding prior to the parties'
presentation of their respective evidence
that there was no bad faith and manifest
partiality on the respondents' part and
undue injury on the part of the complainant.
In Go v. Fifth Division,
Sandiganbayan,112 we held that "it is well
established that the presence or absence of
the, elements of the crime is evidentiary in
nature and is a matter of defense that may
be best passed upon after a full-blown trial
on the merits. "113Also, it would be unfair to
expect the prosecution to present all the
evidence needed to secure the conviction of the
accused upon the filing of the information
against the latter. The reason is found in the
nature and objective of a preliminary
investigation. Here, the public prosecutors do
not decide whether there is evidence beyond
reasonable doubt of the guilt of the person
charged; they merely determine whether there is
sufficient ground to engender a well-founded
belief that a crime has been committed and that
respondent is probably guilty thereof, and
should be held for trial. 114

Moreover, in its assailed Resolution promulgated on
August 2, 201 7, the Court held that the findings of the COA in
its notice of suspension/ disallowance/ charge is not controlling
in the determination of probable cause, to wit:

In their subject motions, the accused-movants re~

110 Singian, Jr. v. Sandiganbayan, 478 SCRA 348 (2005); See also Unilever v. Tan'~SCRA 36 (2014),
United Coconut Planters Bank v. Looyuko, 534 SCRA 322 (2007), People v. Yecyec 7 SCRA 719 (2014),
Clay and Feather International, Inc. v. Lichaytoo, 649 SCRA516 (2011) and Lee v. KBC B nk N. V., 610 SCRA
117 (2010)

111 590 SCRA95 (2009) dY
112 521 SCRA270 (2007)
113 Emphasis supplied
114 pp. 21-21, Resolution; pp. 367-368, Vol. I, Record
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heavily on the findings of the COA in its Notice of
Settlement of Suspension/ Disallowance/ Charge dated
December 2, 2011. They harp on the COA's finding that
the deficiency amounting to Php516,715.14 had already
been settled.IIS Also, the accused-movants cite the
Inspection Report for Infrastructure Projects dated
November 8, 2011, wherein the COA found anew that
after re-inspection and re-evaluation, the said deficiency
was already corrected due to the construction of an
additional PCCP of 84.60 cu.m.116

As early as 1971, in the case of Ramos v.
Aquino,117 the Supreme Court ruled that, "the fact that
petitioners' accounts and vouchers had been passed in
audit is not a ground for enjoining the provincial fiscal
from conducting a preliminary investigation for the
purpose of determining the criminal liability of [the]
petitioners for malversation of public funds through
falsification of public documents. "

The aforesaid ruling was reiterated in Aguinaldo
v. Sandiganbayan,118 wherein it was held:

COA's approval of petitioner's disbursements
only relates to the administrative aspect of the
matterl19 of his accountability but it does not
foreclose the Ombudsman's authority to
investigate and determine whether there is a
crime to be prosecuted for which petitioner is
answerable.12o Therefore, as correctly stated
by the Sandiganbayan in its order of April
12, 1996, while the COA may assist in
gathering evidence to substantiate a charge
of malversation, any determination made by
it will not be conclusive as to whether
adequate cause exists to prosecute a case.121

This is so because the Ombudsman is given tn
115 / /

pp. 85-86, Record; p. 113, Record A
116 p. 80, Record; p. 113, Record
117 39 SCRA 641 (1971)
118265 SCRA 121 (1996)
119 Footnote omitted
120 Footnote omitted N
m Emphas;ssuppl;.d A 0
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power to investigate on its own an illegal act or
omission of a public official. 122

Indeed, while the COA may regard petitioner
to have substantially complied with its
accounting rules, this fact is not sufficient to
dismiss the criminal cases. Beyond compliance
with COA rules and regulations, the question is
whether there was a misappropriation of public
funds by petitioner. This is a question of fact to
be established by evidence. All that petitioner's
failure to submit the documents required in the
COA circulars in question means is that there is
a presumption of malversation sufficient to
justify the filing of a case in court. As Art. 217 of
the Revised Penal Code provides:

The failure of a public officer to have duly
forthcoming any public funds or property with
which he is chargeable, upon demand by any
duly authorized officer, shall be prima
facie evidence that he has put such missing
funds or property to personal use.

Petitioner may still prove his innocence.
Until he does this, however, the presumption that
public funds were put to personal use stands.

Also, In Dimayuga v. Office of the
Ombudsman,123 the Supreme Court stressed that the
interest of the COA is merely administrative and its
investigation does not foreclose the Ombudsman's
authority to investigate, thus:

It should be borne in mind that the
interest of the COA is solely administrative,
and that its investigation does not foreclose
the Ombudsman's authority to investigate
and determine whether there is a crime to be
prosecuted for which a public official is
answerable. In Ramos v. Aquino, the Court
ruled that the fact that petitioners' accounts and
vouchers had passed in audit is not a ground for
enjoining the provincial fiscal from conducting a
preliminary investigation for the purpose n

122 Footnote omitted / '

m 495 SCRA461 (2006) ~
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determining the criminal liability of petitioners
for malversation. Clearly then, a finding of
probable cause does not derive its veracity
from the findings of the COA, but from the
independent determination of the
Ombudsman. 124

Also, the complaints125 cited by accused-movant Suero
cannot serve as basis for determining the existence or non-
existence of probable cause in these cases as ratiocinated by
the Court in its assailed Resolution promulgated on August 2,
2017, to wit:

Applying settled jurisprudence, the existence of
probable cause, or the lack thereof, should only be
assessed based on the elements of the crimes charged
against the accused-movants and their co-accused,
namely: Section 3 (e) of R.A. No. 3019 and Article 217 in
relation to Articles 171 and 48 of the Revised Penal Code
vis-a-vis the evidence on record, in order to form a belief
that said crimes have been committed and they were
probably committed by the accused.126

As aptly pointed out by the prosecution, the complaints
invoked by accused-movant Suero involved different
transactions127 wherein various offenses were charged against
several respondents; hence, the Court is of the view that these
complaints do not hold sway in the determination of probable
cause in these cases.

In sum, the Court does not find any new and compelling
argument raised by the accused-movants that would warrant
the grant of their subject motio~ Ii
'" Emph,,;, ,"ppned Ai
125 Cobangbang, Jr., v. Suero, et aI., (OMB-L-C-ll-0417-G), (OMB-L-C-12-030S-G), (0 B-L-C-12-0303-G)
126 Italics supplied
127 OMB-L-C-ll-0303-G involved the supply and delivery of construction materials for the repair of Day Care
Centers at the contract price of Php498,3S0.00; OMB-L-C-12-030S-G involved the supply and delivery of
construction materials for the repair of public schools in the municipality for a contract price of
Php499,680.00; and, OMB-L-C-1l-417-G involved the implementation of the contract for the repair of
Salomangue Elementary School of Cabugao in the amount of Php462,992.68
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WHEREFORE, accused-movant Nestor A. Ibarra's ((Motion
for Reconsideration" dated August 11, 2017; 128 accused
Diocaesar S. Suero's ((Motion for Reconsideration (Re: Resolution
dated 31 July 201 7)" dated August 17, 201 7,129 ((Motion for
Reconsideration (Re: Resolution dated 03 August 201 7)" dated
August 18, 201 7,130 and ((Motion for' Reconsideration (Re:
Resolution dated 31 July 2017)" dated August 29, 2017131 are
DENIED for utter lack of merit and/ or for being pro-jorma.

o R. FERNANDEZ
iate Justice

128 pp. 454-456, Vol. I, Record
129 pp. 423-439, Vol. I, Record
130 pp. 475-485, Vol. I, Record
131 pp. 493-509, Vol. I, Record


